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No. 11,970 


STATEMENT OF QUESTION PRESENTED 

The question presented, as formulated by the court in 
its order of July 17, 1953, is as follows: 

Whether an accused person who has been committed to 
the custody of the Attorney General pursuant to Title 18, 
Sec. 4244 and 4246 U. S. Code, as insane or otherwise so 
mentally incompetent as to be unable to understand the 
proceedings against him or properly to assist in his own 
defense, may be tried without other preliminary than the 
certificate of the superintendent of a mental hospital that 
he has recovered his reason, is now of sound mind, and has 
been discharged from treatment. 


INDEX 


Page 

QUESTION__ 1 

JURISDICTIONAL STATEMENT-- 1 

THE FACTS__ 1-3 

THE ARGUMENT AND THE LAW. 3-7 

CONCLUSION _ 7 

Citations 

Auers v. Phillips Petroleum Co., 27 F. Supp. 458- 7 

Czarra v. Board of Medical Supervisors, 25 App. D. C. 442_ 7 

First National Bank v. United States, 206 F. 374- 7 

Haislip v. United States, 76 U. S. App. D. C. 91, 129 F. (2d) 53_ 5 

Honaker v. Cox, 57 F. Supp. 829_ 6 

International Harvester Co. v. Kentucky, 234 U. S. 216-21, 84 S. Ct. 
853, 58 L. Ed. 1284*_ 7 

Jordan v. United States, No. 11,682, U. S. App. D. C_ 5 

Stoutenburtfh v. Frazier, 16 App. D. C. 229_ 7 

United States v. Capital Traction Co., 34 App. D. C. 592_7 

United States v. Wrijjht, Criminal No. 1162-51, U. S. District Ct. D. C. 5 














UNITED STATES COURT UF APPEALS 

For the District of Columbia Circuit 

No. 11,970 
(Misc. 376) 

Kenneth B. Gunther, Appellant, 

v. 

United States of America, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

This appeal originated by appellant sending to the Court 
from the D. C. Jail a letter, dated May 25, 1953, asking 
a review and reversal of his conviction in the United States 
District Court for the District of Columbia, on the charge 
of rape, and his subsequent sentencing and commitment 
on May 7,1953, by a judge of said court for a term of three 
to nine years in the penitentiary, with a recommendation for 
psychiatric treatment. (R. 176.) 

THE FACTS 

The facts are not in dispute and in view of the limited 
question before the Court, as defined in its order of July 
17, 1953, it will be sufficient to only give a cursory outline, 
in chronological order, of the pertinent circumstances dis¬ 
closed by the record. 


1. March 17,1952—Appellant is indicted for rape. 

2. March 21, 1952—Appellant pleads not guilty. 

3. April 22,1952—The Government files petition for judi¬ 
cial determination of the mental competency of the appel¬ 
lant, in accordance with the provisions of the Act of Con¬ 
gress of September 7, 1949 (Title 18, Sections 4244-4247 
U.S.C.). 

4. April 22,1952—Hearing in United States District Court 
on said petition to establish the mental competency of ap¬ 
pellant and finding by court that appellant is of unsound 
mind, based upon testimony of Drs. Amino Perretti and 
Joseph L. Gilbert, eminent physicians attached to govern¬ 
ment psychiatric institutions. (R. 149-156.) 

5. April 22,1952—Appellant committed by District Court 
to custody of Attorney General in accordance with provi¬ 
sions of above mentioned Act. 

6. June 4,1952 to December 12,1952—Appellant is patient 
ir« St. Elizabeths Hospital. 

7. December 12, 1952—Dr. Samuel A. Silk, Acting Super¬ 
intendent of said St. Elizabeths Hospital, writes a letter to 
the Clerk of the Criminal Division, United States District 
Court, stating that appellant has recovered his reason. 
Thereafter appellant is transferred from St. Elizabeths 
Hospital back to the D. C. jail. 

8. February 9,1953—Appellant is brought to trial on the 
original indictment for rape. One of his defenses is in¬ 
sanity. (R. 62.) Two Government doctors again testify as 
to the appellant’s mental condition in the spring of 1952, 
but no one testifies as to his mental condition as of the date 
of trial. The presiding judge does, however, in the charge 
to the jury, comment on the appellant’s claim of insanity 
(R. 142). * 

February 10, 1953—Appellant is found guilty by jury 
on the indictment for rape (R. 171). 

10. May 7, 1953—Petitioner is sentenced to imprison¬ 
ment for a period of three years to nine years, the district 
judge recommending psychiatric treatment (R. 176). 
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11. After imposition of sentence, appellant is transferred 
to the Federal Public. Health Hospital at Springfield, 
Missouri, an institution operated jointly by the U. S. Bu¬ 
reau of Prisons and the Public Health Service, with spe¬ 
cial facilities for the treatment of insane prisoners, where 
appellant is now confined and treated. 

In a nutshell, it thus appears that in March, 1952, the ap¬ 
pellant was, in the course of an orderly judicial proceeding 
found by the District Court to be of unsound mind, and 
within less than one year the appellant was tried, convicted 
and sentenced on the original indictment, without ever 
having been restored by judicial process to his legal status 
of sanity, and after sentence he was transferred to a mental 
hospital, over 1000 miles away. 

THE ARGUMENT AND THE LAW 
I. The Appellant Was Never Judicially restored to Sanity. 

On behalf of the appellant, we contend that under the Act 
of Congress of September 7, 1949, and under the peculiar 
and unusual circumstances prevailing in this case, the ap¬ 
pellant could not be tried on the original indictment with¬ 
out having a previous hearing to determine whether he had 
recovered his mental faculties. 

It is a charitable characterization of the testimony and 
the proceedings in connection with the trial on the indict¬ 
ment, to say the least, that the mental condition of the ap¬ 
pellant was not normal. The presiding judge herself must 
have had some doubts on this score because, in imposing 
sentence, she recommended psychiatric treatment for him. 
On top of that we find the unusual circumstance in this 
case that, pending this appeal, appellant was not kept in 
a jail or penitentiary in this circuit, but was shipped to the 
Federal penitentiary at Springfield, Missouri, a psychiatric 
institution, where he is presently confined. 

The question of the appellant’s sanity was expressly 
raised by counsel for appellant in the trial on the indict- 
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ment. In his opening statement (R. 62) counsel stated: 

“Also, number two, the defendant was insane at the 
time and out of his mind and did not know’ w’hat he was 
doing.* ’ 

Thereafter, two celebrated Government doctors testified 
at very great length as to the mental condition of the appel¬ 
lant. Both agreed that in the spring of 1952 the appellant 
was of unsound mind and suffered from dementia praecox 
(R. 86, 102). As a matter of fact, the major portion of the 
testimony adduced at the trial below’ is of a medical na¬ 
ture. Yet, in view’ of the importance given to this medical 
testimony, it is most singular that no one took the trouble 
to investigate the appellant’s mental condition during the 
time of the trial. Everyone apparently took for granted 
that in some miraculous fashion the appellant ceased to be 
non compos mentis after April 22, 1952, the date of his ju¬ 
dicial adjudication of insanity. 

Section 4246 of the said Act of Congress above referred to 
reads as follow’s: 

“"Whenever the trial court shall determine in accord¬ 
ance with sections 4244 and 4245 of this title than an 
accused is or w*as mentally incompetent, the court may 
commit the accused to the custody of the Attorney Gen¬ 
eral or his authorized representative, until the accused 
shall be mentally competent to stand trial or until the 
pending charges against him are disposed of according 
to law’. And if the court after hearing as provided in 
the preceding sections 4244 and 4245 shall determine 
that the conditions specified in the following section 

4247 exist, the commitment shall be governed by section 

4248 as herein })rovided.” (Emphasis supplied.) 

Counsel for the appellant respectfully contends that the 
record in this case demonstrates that it had not been judi¬ 
cially determined, at the time of trial, that the appellant 
was “mentally competent to stand trial.” The four sec¬ 
tions of the act make it crystal clear that tw’o hearings are 
contemplated, namely: 
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A. The hearing under section 4244 to determine the men¬ 
tal incompetency of the defendant; and 

B. The hearing under section 4246 to determine whether 
the defendant has regained mental competency and 
can now stand trial. 

In the present case, the appellant only had hearing “A.” 
Apparently the necessity of hearing “B” escaped the 
vigilance of both counsel and the trial judge. The failure 
to give the appellant the hearing contemplated by section 
4246 is fatal and, in the opinion of counsel, voids all the 
proceedings under the indictment. 

Research of counsel for appellant discloses that at least 
one judge of the local District Court shares his view that 
a defendant who was previously found mentally incompetent 
under the 1949 statute, should not be allowed to stand 
trial thereafter if there is any question of his mental 
competency, notwithstanding that a psychiatrist has cer¬ 
tified as to his restoration to sanity. We refer to the case 
of United States v. Wright, U. S. District Court for the 
District of Columbia, Criminal No. 1162-51, wherein Judge 
Charles F. McLaughlin, sua sponte, set aside a conviction 
for murder on account of the apparent mental incompetencv 
of the defendant at the time of trial. 

The case of Haislip v. U. S . (1942), 76 U. S. App. D. C. 
91, 129 F. (2d) 53, so heavily relied upon by the Govern¬ 
ment, is inapposite and is not even persuasive in the present 
case because it arose under the old 1901 Act (D. C. Code 
24-301). The Act of Congress of September 7, 1949, natu¬ 
rally supersedes the old D. C. Code provision. 

In the case of Jordan v. United States of America , No. 
11,682, — U. S. App. D. C. —, decided July 30, 1953, your 
Honors had occasion to consider the effect of the 1949 stat¬ 
ute with reference to the old D. C. Code provision and your 
Honors held as follows: 

“Moreover, as the trial judge pointed out, the legis¬ 
lative history of the federal Code provision shows it 
was intended to provide uniform procedure in federal 
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courts. The local statute and the general act are on the 
same subject and if the former be construed as requir¬ 
ing a jury trial, they cannot be read together so as to 
give effect to both. It follows that if the local legisla¬ 
tion makes a jury mandatory, it was through implica¬ 
tion repealed pro tanto by the enactment of the federal 
Code provision.” 

Also in point is the case of Honaker v. Cox, 57 F. Supp. 
829, decided by the District Court for the Western District 
of Missouri on August 29,1943, where the court said (831): 

“The sentence imposed upon the petitioner at Pike- 
ville on October 11,1938 was void for two reasons, (a) 
the petitioner was insane, (b) (not in point here).” 
(Emphasis supplied). 

It is respectfully submitted that the 1949 Act of Con¬ 
gress was intended to provide additional safeguards for 
defendants in criminal cases. The Act is intended to help 
one accused of crime and not to circumscribe his previous 
rights. It is unreasonable, therefore, to assume that Con¬ 
gress intended to deprive a defendant of his right to an 
orderly judicial inquiry to determine whether he or she 

has been restored to sanitv. 

• 

We contend that if it takes an order of court to commit 
a man to an insane asylum, it takes an order of court to 
restore him to sanity. The mere writing of a letter (such as 
is here involved) by a physician to the clerk of the court is 
not enough. It is a matter of common knowledge of every 
practitioner at the bar that in eveiy mental health case 
it is necessary to have an order of restoration, signed by 
the judge, before a patient is legally restored to sanity and 
his civil rights. No deed, contract, or other instrument of 
such a person is recognized as valid without such a formal 
order of restoration. It follow's that if an order of restora¬ 
tion, signed by a judge, is necessaiy in civil cases, it is 
even more necessary in criminal cases, -where a man’s lib¬ 
erty is involved. 
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n. The Act of Congress of September 7, 1949, is Unconsti¬ 
tutional. 

As an alternate proposition, counsel for the appellant in 
this case submits to the court the very serious question as 
to the constitutionality of Sections 4244-47 of the Act of 
Congress above referred to, because specific means and 
methods are provided in section 4244 for adjudicating a 
defendant to be of unsound mind, but no provision is made 
for a judicial restoration of his legal status upon recovery. 
This amounts to a deprivation of a defendant’s constitu¬ 
tional rights. It is axiomatic that statutes of this nature are 
void and unconstitutional if they are uncertain and in¬ 
definite. 

Auers v. Phillips Petroleum Co., 27 F. Supp. 458. 

Czarra v. Board of Medical Supervisors, 25 App. D. C. 
442. 

First National Bank v. United States, 206 F. 374. 

International Harvester Co. v. Kentucky, 234 U. S. 216- 
21, 34 S.Ct. 853, 58 L.Ed. 1284. 

Stoutcnburgh. v. Frazier, 16 App. D. C. 229. 

United States v. Capital Traction Co., 34 App. D. C. 592. 


CONCLUSION 

It is respectfully submitted that the question propounded 
by the Court must be answered in the negative. An accused, 
previously adjudicated to be of unsound mind, cannot be 
tried on an indictment without a judicial adjudication of 
restoration of his mental status. 

Respectfully submitted, 

Godfrey L. Munter, 

844 Shoreham Building, 
Washington 5, D. C. 

Attorney for Appellant by 
Appointment of Court. 


October 23,1953. 
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Sec. 4244 and 4246, U.S. Code, as insane or otherwise so 
mentally incompetent as to be unable to understand the 
proceedings against him or properly to assist in his own 
defense, may be tried without other preliminary than the 
certificate of the superintendent of a mental hospital that 
he has recovered his reason, is now of sound mind, and has 
been discharged from treatment. 
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©ntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,970 

Kenneth H. Gunther, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

Appellant was indicted, March 17, 1952, pursuant to sec¬ 
tion 2801, Title 22, District of Columbia Code (1951), on a 
charge of having carnal knowledge of a female on January 
28,1952 (R. 157). Appellant was arraigned, March 21,1952, 
and entered a plea of not guilty (R. 159); and on April 22, 
1952, the Government filed a motion to determine whether 
appellant was mentally competent to stand trial (R. 160). 

Pursuant to section 4244, Title 18, U.S.C., a lunacy in¬ 
quisition was held, on April 22, 1952, (R. 149-156), and the 
court made the following oral finding with respect to ap¬ 
pellant : 

“The Court makes a finding of incapacity to under¬ 
stand the nature of the charges against him and to 
assist in conducting his defense ,, (R. 156). 


(l) 
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Thereupon, the Court entered the following order, April 
22,1952: 

Ordered, that the defendant, Kenneth H. Gunther, alias 
J. Ernest Wilkins, Jr., be committed to the custody of 
the Attorney General or his authorized representative 
until he is mentally competent to stand trial, or until 
the pending charges against him are disposed of ac¬ 
cording to law (R. 167). 

Appellant was placed in Saint Elizabeths Hospital, 
June 4, 1952 and on December 10, 1952, Doctor Samuel A. 
Silk, Acting Superintendent of Saint Elizabeths Hospital, 
addressed a letter to the Attorney General stating that, “it 
has now been determined that Kenneth H. Gunther is men¬ 
tally competent to stand trial and is able to consult with 
counsel and properly assist in his own defense” (R. 169). 
Doctor Samuel A. Silk, on December 12, 1952, certified to 
the Clerk, Criminal Division, of the United States District 
Court: 

I further certify that the said Kenneth H. Gunther has 
recovered his reason and that he is now of sound mind 
and was discharged from treatment in said Hospital, 
December 12,1952 (R. 170). 

Appellant was thereafter brought to trial on the pending 
indictment, February 9, 1953, wuth his defense being “in¬ 
sanity at the time of the alleged crime;” the jury returned 
a verdict of guilty, February 10, 1953 (R. 171); and the 
court entered sentence, of three years to nine years, May 1, 
1953 (R, 176). 1 

Notice of appeal was taken, pro se May 4,1953; and leave 
to proceed on appeal in forma pauperis was denied by the 
Court below, May 7,1952 (R. 177). This Court granted the 
apeal in forma pauperis , July 17, 1953, only wfith respect 
to one issue, i.e., the legal sufficiency of an ex parte certifi¬ 
cate of the Superintendent of Saint Elizabeths Hospital to 
return appellant to trial on a pending indictment, as having 

1 The sentence of the Court was filed, May 7, 1953; and where the 
printed form of the order stated “the Court recommends commit¬ 
ment to’'—the words “commitment to” were typed out—and the 
words “psychiatric treatment” substituted therefor. 
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recovered his reason and being of sound mind to stand trial 
(R. 181). 

Therefore, narration of the evidence is not necessary to 
a consideration of the question here involved. 

STATUTE INVOLVED 

United States Code, Title 18 (63 Stat. 686): 

§ 4244. Mental incompetency after arrest and before 
trial. 

Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of 
probation the United States Attorney has reasonable 
cause to believe that a person charged with an offense 
against the United States may be presently insane or 
otherwise so mentally incompetent as to be unable to 
understand the proceedings against him or properly to 
assist in his own defense, he shall file a motion for a 
judicial determination of such mental competency of 
the accused, setting forth the ground for such belief 
with the trial court in which proceedings are pending. 
Upon such a motion or upon a similar motion in behalf 
of the accused, or upon its own motion, the court shall 
cause the accused, whether or not previously admitted 
to bail, to be examined as to his mental condition by at 
least one qualified psychiatrist who shall report to the 
court. For the purpose of the examination the court 
may order the accused committed for such reasonable 
period as the court may determine to a suitable hospi¬ 
tal or other facility to be designated by the court. If 
the report of the psychiatrist, indicates a state of pres¬ 
ent insanity or such mental incompetency in the ac¬ 
cused, the court shall hold a hearing, upon due notice, 
at which evidence as to the mental condition of the ac¬ 
cused may be submitted, including that of the reporting 
psychiatrist, and make a finding with respect thereto. 
No statement made by the accused in the course of any 
examination into his sanity or mental competency pro¬ 
vided for by this section whether the examination shall 
be with or without the consent of the accused, shall be 
admitted in evidence against the accused on the issue 
of guilt in any criminal proceeding. A finding by the 
judge that the accused is mentally competent to stand 
trial shall in no way prejudice the accused in a plea 
of insanity as a defense to the crime charged; such 
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finding shall not be introduced in evidence on that is¬ 
sue nor otherwise be brought to the notice of the jury. 

§ 4245. Mental incompetency undisclosed at trial. 

Whenever the Director of the Bureau of Prisons 
shall certify that a person convicted of an offense 
against the United States has been examined by the 
board of examiners referred to in title IS, United States 
Code, section 4241, and that there is probable cause to 
believe that such person was mentally incompetent at 
the time of his trial, provided the issue of mental 
competency was not raised and determined before or 
during said trial, the Attorney General shall transmit 
the report of the board of examiners and the certificate 
of the Director of the Bureau of Prisons to the clerk 
of the district court wherein the conviction was had. 
WTiereupon the court shall hold a hearing to determine 
the mental competency of the accused in accordance 
with the provisions of section 4244 above, and with all 
the powers therein granted. In such hearing the cer¬ 
tificate of the Director of the Bureau of Prisons shall 
be prima facie evidence of the facts and conclusions 
certified therein. If the court shall find that the ac¬ 
cused was mentally incompetent at the time of his trial, 
the court shall vacate the judgment of conviction and 
grant a new trial. 

§ 4246. Procedure upon finding of mental incompetencv. 

Whenever the trial court shall determine in accord¬ 
ance with sections 4244 and 4245 of this title that an ac¬ 
cused is or was mentally incompetent, the court may 
commit the accused to the custody of the Attorney Gen¬ 
eral or his authorized representative, until the accused 
shall be mentally competent to stand trial or until the 
pending charges against him are disposed of according 
to law’. And if the court after hearing as provided in 
the preceding sections 4244 and 4245 shall determine 

\ that the conditions specified in the following section 
4247 exist, the commitment shall be governed by sec¬ 
tion 4248 as herein provided. 

§ 4247. Alternate procedure on expiration of sentence. 

Whenever the Director of the Bureau of Prisons 
shall certify that a prisoner whose sentence is about 
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to expire has been examined by the board of examiners 
referred to in title 18, United States Code, section 4241, 
and that in the judgment of the Director and the board 
of examiners the prisoner is insane or mentally in¬ 
competent, and that if released he will probably en¬ 
danger the safety of the officers, the property, or other 
interests of the United States, and that suitable ar¬ 
rangements for the custody and care of the prisoner 
are not otherwise available, the Attorney General shall 
transmit the certificate to the clerk of the court for the 
district in which the prisoner is confined. Whereupon 
the court shall cause the prisoner to be examined by a 
qualified psychiatrist designated by the court and one 
selected by the prisoner, and shall, after notice, hold 
a hearing to determine whether the conditions specified 
above exist. At such hearing the designated psychia¬ 
trist or psychiatrists shall submit his or their reports, 
and the report of the board of examiners and other in¬ 
stitutional records relating to the prisoner’s mental 
condition shall be admissible in evidence. All of the 
psychiatrists and members of the board who have ex¬ 
amined the prisoner may be called as witnesses, and 
be available for further questioning by the court and 
cross-examination by the prisoner or on behalf of the 
Government. At such hearing the court may in its dis¬ 
cretion call any other witnesses for the prisoner. If 
upon such hearing the court shall determine that the 
conditions specified above exist, the court may com¬ 
mit the prisoner to the custody of the Attorney Gen¬ 
eral, or his authorized representative. 

§ 4248. Termination of custody by release or transfer. 

Whenever a person shall be committed pursuant to 
section 4247 of this title, his commitment shall run until 
the sanity or mental competency of the person shall be 
restored or until the mental condition of the person is 
so improved that if he be released he will not endanger 
the safety of the officers, the property, or other inter¬ 
ests of the United States, or until suitable arrange¬ 
ments have been made for the custody and care of the 
prisoner by the State of his residence wTiichever event 
shall first occur. Whereupon the Attorney General or 
his authorized representative shall file with the court 
which made said commitment a certificate stating the 
termination of the commitment and the ground there- 




6 


for: Provided, however, That nothing herein con¬ 
tained shall preclude a prisoner committed under the 
authority of section 4247 hereof from establishing his 
eligibility for release under the provisions of this sec¬ 
tion by a writ of habeas corpus. The Attorney General 
or his authorized representative shall have authority 
at any time to transfer a prisoner committed to his 
custody under the authority of section 4246 or section 
4247 hereof to the proper authorities of the State of his 
residence. 

United States Code, Title 24: 

Section 211(b) “When any person confined in Saint 
Elizabeths Hospital charged with crime and subject 
to be tried therefor, or convicted of crime and under¬ 
going sentence therefor, shall be restored to sanity, the 
superintendent of the hospital shall give notice thereof 
to the judge of the criminal court, and deliver him to 
the court in obedience to the proper precept.” 

SUMMARY OF ARGUMENT 

I 

Where Congress by statute provides a procedure for 
judicial inquisition any time after arrest and before sen¬ 
tence, with respect to the mental competency of an accused 
to stand trial, and authorizes commitment upon a finding 
of incompetency for the sole purpose of restoring accused 
to sanity, it is not a denial of due process of law thereafter 
to return accused to trial on restoration of sanity upon a 
certificate of the superintendent of Saint Elizabeths Hos¬ 
pital acting pursuant to statutory authority to determine 
said restoration. 

II 

Where Congress by statute provides the right of an ac¬ 
cused to seek determination of his mental competency to 
stand trial any time after arrest and before sentence, this 
right may be exercised whenever accused or counsel for 
accused has reasonable cause to believe incompetency exists, 
although medical authorities have returned accused to the 
court as restored to sanity; and where accused fails to exer- 
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cise this right, he can not be heard to allege a denial of due 
process. 

ARGUMENT 

I 

One Who Has Been Found by Judicial Inquisition Prior to Trial 
to Be Mentally Incompetent or So Insane as Not Capable of 
Understanding the Nature of the Proceedings Against Him 
and Is Ordered by Court to Be Committed Until Restored to 
Sanity; and Who Is Subsequently Pursuant to Statute Certi¬ 
fied by the Superintendent of Saint Elizabeths Hospital to Be 
Sane, May Be Brought to Trial Without Another Inquisition 
With Respect to Restoration of Sanity, in Lieu of Objection 
by Accused. 

A. Appellant argues that a judicial inquisition with re¬ 
spect to restoration of sanity is statutorily required before 
trial, pursuant to Section 4246,18 U. S. C.; however, such a 
requirement has no support on the face of the statute . 

Appellant asserts that the Act of Congress, of September 
7, 1949, 2 concerning procedure with respect to mental de¬ 
fectives, requires the trial court to hold another inquisition 
to determine ‘‘restoration of sanity” before appellant could 
be brought to trial on the certificate of the Acting Superin¬ 
tendent of Saint Elizabeths Hospital which stated appellant 
was restored to his reason and sound mind. 

A lunacy inquisition was held April 22, 1952, after arrest 
and before trial, on the question of appellant’s mental 
competency to stand trial; and the court after a finding 
of mental incompetency ordered appellant committed to 
the custody of the Attorney General until restored to 
his sanity (R. 149-156, 167). The Acting Superintendent 
of Saint Elizabeths Hospital, on December 12, 1952, cer¬ 
tified to the court that appellant “has recovered his reason 
and that he is now of sound mind” (R. 170); and appellant 
was thereafter placed on trial on a pending indictment, 
February 9, 1953. 

Appellant argues that “ [t]he four sections of the act 
make it crystal clear that two hearings are contemplated, 
namely: A. The hearing under section 4244 to determine the 
mental incompetency of the defendant; and, B. The hearing 


2 C. 535, § 1, 63 Stat. 686; 18 U.S.C. 4241-4248. 
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under section 4246 to determine whether the defendant has 
regained mental competency and can now stand trial.” 3 

Analysis of the respective sections of the Act, however, 
does not support appellant’s contention. 

1. The Statute 

Section 4244, 18 U. S. C., provides for a hearing to deter¬ 
mine “mental incompetencv after arrest and before trial 
or imposition of sentence, or prior to the expiration of any 
period of probation”, whenever the United States Attorney 
has “reasonable cause” to believe that a person charged 
with an offense against the United States may be “pres¬ 
ently” insane or otherwise so mentally incompetent as to be 
“unable to understand the proceedings against him or 
properly to assist in his own defense.” Such a proceeding 
may be instituted by, or on behalf of the accused, or the 
court may, sua ■ sponte, inaugurate such a proceeding; but 
in any instance, the court shall cause the accused to be 
examined as to his mental condition by at least one qualified 
psychiatrist, “who shall report to the court.” If the 
alienists’ report indicates a state of “present” insanity or 
incompetency, “the court shall hold a hearing, upon due 
notice, at which evidence as to the mental condition of the 
accused may be submitted, including that of the reporting 
psychiatrist, and make a finding with respect thereto.” 

It is explicit in the statute that the finding of the court be 
in praesenti with respect to mental competency to stand 
trial; and the procedure after such a finding is announced 
in section 4246 of the statute, to be as follows: 

Whenever the trial court shall determine in accordance 
with sections 4244 and 4245 of this title that an accused 
is or was mentally incompetent, the court may commit 
the accused to the custody of the Attorney General or 
his authorized representative, until the accused shall 
be mentally competent to stand trial or until the pend¬ 
ing charges against him are disposed of according to 
law. * * * "(Emphasis supplied) 

It is 'with respect to the following part of section 4246, that 
appellant asserts: “The failure to give the appellant the 


3 Appellant’s brief, Argument I, p. 5-6. 
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hearing contemplated by section 4246 is fatal and, in the 
opinion of counsel, voids all the proceedings under the in¬ 
dictment.” However, reading of the following sentence 
upon which reliance is made for a “restoration hearing”, 
demonstrates its application is to a “prisoner” whose 
sentence is about to “expire” and who may be then insane 
or mentally incompetent: 

# * And if the court after hearing as provided in 

the preceding sections 4244 and 4245 shall determine 
that the conditions specified in the following section 
4247 exists, the commitment shall be governed by sec¬ 
tion 4248 as herein provided. (Emphasis supplied) 

Section 4247 concerns expiration of sentence of a “pris¬ 
oner” 4 who is deemed insane or so mentally incompetent 
as to be of probable danger to society; a vastly different 
situation from one merely “accused” and not yet afforded 
trial. 

The hearing provided under section 4247 allows greater 
privilege to a prisoner, in that the prisoner may select a 
psychiatrist, beside the one “designated by the court”; 
he may “cross-examine” the psychiatrists or members of 
the board of examiners called as witnesses; and “the 
court may in its discretion call any other witnesses for the 
prisoner.” If upon such hearing the court shall determine 
that he is insane or incompetent, “the court may thereupon 
commit the prisoner to the custody of the Attorney General, 
or his authorized representative.” 

Section 4248 next provides that: 

Whenever a person shall be committed pursuant to 
section 4247 of this title, his commitment shall run until 
the sanity or mental competency of the person shall he 
restored or until the mental condition of the person is 
so improved that if he be released he will not endanger 
the safety of the officers, the property, or other interests 
of the United States—. Whereupon the Attorney 
General or his authorized representative shall file with 
the court which made said commitment a certificate 
stating the termination of the commitment and the 
ground therefor: Provided, however, that nothing 


4 Section 4244 only uses the word, “accused”. 
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herein contained shall preclude a prisoner committed 
under the authority of section 4247 hereof from estab¬ 
lishing his eligibility for release under the provisions 
of this section by a writ of habeas corpus. * * * (Em¬ 
phasis supplied.) 3 

Thus, the statute creates a procedural safeguard with 
respect to probable mental defectives within certain specified 
categories, that is: (a) “where incompetency occurs after 
arrest and before trial or sentence,” or prior to the expira¬ 
tion of any period of probation (§ 4244); (b) under circum¬ 
stances where mental incompetence was “undisclosed at 
trial” (§4245); (c) where mental incompetence exists at 
the “expiration of sentence” (§ 4247); or (d) where mental 
incompetence occurs during “service of sentence (§ 4241).” 

The measure of incompetency applied at law varies with 
the nature of the proceedings; whether they be civil 5 6 or 
criminal. This statute is not to be confused with a civil 
incompetency statute where trustees may be appointed to 
handle personal affairs. 

2. Incompetency to stand trial 

The measure of incompetency in criminal proceedings 
varies with each phase of the case. In the case of United 
States v. Pescor , 175 F. 2d 95 (6th Cir., May 27, 1949), the 
court considered the various standards of incompetency 
occurring during criminal proceedings, as follows: 

Accordingly, we do not have the case frequently pre¬ 
sented of where insanity occurs subsequent to the trial 
and verdict but before execution of judgment. In those 
cases it seems well settled that the defendant is not 
entitled as a matter of right to have the issue tried 
to a jury. He has already had his day in court and the 
trial is ended. The plea at that stage is only an appeal 
to the humanity of the court to postpone the punishment 
until a recovery takes place, or as a merciful dispensa¬ 
tion. Nobles v. Georgia, 168 U. S. 398, 407, 18 S. Ct. 
87, 42 L. Ed. 515; Phvle v. Duffy, 334 U. S. 431, 43S, 
443, 68 S. Ct. 1131, 92 L. Ed. 1494; Lee v. United States, 


5 See, Legislative History, “Committee Amendments”, 2 U.S. Code 
Congressional Service 1929 (1949), infra footnote (12). 

6 See, 28 Am. Jur., “Insane and Other Incompetent Persons” 750, 
§ 120 et seq. 


5 Cir., 91 F. 2d 326, 331, certiorari denied, 302 U. S. 745, 
58 S. Ct. 263, 82 L. Ed. 576; Annotation 49 A. L. R. 804. 

The question presented is also different from the one 
presented when insanity at the time of the commission 
of the alleged offense is relied upon as a defense. In 
such cases the issue is tried to the jury as a part of the 
trial under the indictment. Bui when the alleged in¬ 
sanity, occurring subsequent to the offense , merely 
involves the right to proceed with the trial and a ver¬ 
dict, the Court considers the mental capacity of the 
defendant from a different viewpoint. The question 
then is whether the accused can make a rational defense; 
whether his mental capacity is such as to understa'nd the 
proceedings against him and rationally advise with his 
counsel as to his defense. Loutsey v. United States, 

6 Cir., 97 F. 937, 943, 944; United States v. Chisolm, 

C. C. S. D. Ala; 149 F. 284; United States v. Harriman, 

D. C. S. D. N. Y., 4 F. Supp. 186, 188; United States 
v. Boylen, D. C. Or., 41 F. Supp. 724; Annotation 3 A. 
L. R. 94. It is an issue collateral to the trial rather 
than an issue involved in the trial. 


A review of both the English and American author¬ 
ities showed that the issue to be tried under such cir¬ 
cumstances was whether the accused had the mental 
capacity to understand the proceedings against him 
and rationally advise with his counsel as to his defense; 
[and] that the defendant had no absolute right to a trial 
by jury of such a preliminary question . 7 (Emphasis 
supplied) 

7 This court decided that a “jury” is not a matter of right in a 
lunacy inquisition, in the District of Columbia, in the case George T. 
Jordan v. United States —U.S. App. D.C.—No. 11,682, decided July 
30, 1953, as follows: “Whether the District Code provision requires 
the intervention of a jury in a lunacy inquest thereunder, once it has 
been decided that such an inquiry should be conducted, we need not 
decide. For if a jury trial is not required, there is no substantial con¬ 
flict between the sections of the two codes (D.C. Code, Title 24, § 301 
and 18 U.S.C. 4244) and the appellant could no more demand a 
jury trial under the local statute than under the federal. On the 
other hand, if the District Code section requires a jury, it has been 
superseded in that respect by the later statute (18 U.S.C. § 4244) 
which does not require one and which by its terms has general 
application in federal courts throughout the nation. 
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When Congress enacted the present statute, it intended 
to accomplish uniformity in federal courts in handling the 
hearings on mental defectives; 8 and in so far as it circum¬ 
scribes the procedural duties of the court, it must be fol¬ 
lowed. 9 Thus, in the case of United States v. Gundelfinger , 
98 F. Supp. 630, 631 (D. C. Penn. W. D., 1951) it was stated: 

“Section 4244 of Title 18 of the United States Code, 
added September 7, 1949, 63 Stat. 686, is largely de¬ 
claratory of the law as it existed under numerous de¬ 
cisions of the Federal Courts. Its apparent purpose 
was to provide a fixed procedure for determining the 


8 H.R. Rep. No. 1319, August 24, 1949 to accompany S. 936, 81st 
Cong., 1st Sess.; 2 U.S. Code Congressional Service 1928 (1949) 
states: “In the following statement submitted by Hon. James V. 
Bennett, Director, Federal Bureau of Prisons, the need for this pro¬ 
posed legislation is set forth in detail: This bill provides for a 
uniform procedure for delinquents suffering from mental disorders 
which exist either at the time of trial or occur during service of 
sentence, or continue when the prisoner has completed sentence and 
must be discharged. Existing Federal statutes prescribe no proce¬ 
dure whatever for determination of an accused person’s mental com¬ 
petence to stand trial and there are but few judicial decisions on the 
question. Consequently, the courts have dealt with suspected cases 
in various ways as their judgment of the particular case dictated. 
The importance of uniform treatment is thus made apparent. The 
significance of pretrial inquisition and judicial determination of the 
mental question is also emphasized by the disturbing number of 
persons who give evidence of mental unbalance not too long after 
commitment under sentence. The first section of the pending bill 
(numbered sec. 4244) formalizes the court procedure for accused 
persons who mentality comes under suspicion by providing for a 
psychiatric examination, report thereof to the court, hearing upon 
notice and a judicial finding. The accused’s rights are protected by 
the added provision that his (or her) statements at such hearing 
shall not be admitted in evidence at any subsequent criminal pro¬ 
ceeding.” 

9 In the case of United States v. Chandler, 72 F. Supp. 230, 237 
(D.C.D. Mass., 1947), the procedure prior to the present statute was 
stated to be: “After hearing counsel for the government and defend¬ 
ant, the court appointed, under the provisions of Rule 28, Federal 
Rules of Criminal Procedure, . . . psychiatrists, as expert wit¬ 
nesses to inquire into the present mental capacity of the defendant 
to understand the nature and object of the proceedings against him, 
to comprehend his own condition in reference to such proceedings, 
and to aid rationally in the preparation and prosecution of his 
defense.” 
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competency of a defendant to understand the nature of 
the charges brought against him to assist in his own 
defense. The courts have long recognized that the con¬ 
stitutional right of a defendant to a fair trial includes 
not only his right to be physically present and to assist 
in his own defense, but also embraces his right to be 
present mentally as well. This was well stated in 
Ashley v. Pescor, 8 Circ., 1945,147 F. 2d 318 at page 319 

The question for determination is not whether the 
defendant is insane so as to he criminally not respon¬ 
sible for his act. The so-called li right and wrong” test 
has no hearing under this provision of the Code; Moss 
v. Hunter, 10 Cir., 1948, 167 F. 2d 683; nor as con¬ 
tended by the Government is the matter for determina¬ 
tion whether the defendant is or is not insane in a gen¬ 
eral sense. The capacity of the defendant is relevant 
only to the extent that it establisehs his ability or lack 
thereof to understand the proceedings against him and 
assist in his own defense. 

It was apparent to the Court that the psychiatrists 
who examined the defendant did not understand the 
purpose of the examination and the narrow issue to be 
determined by the Court. * * • 

The testimony of the physicians, therefore, does not 
establish with any certainty that the defendant lacks 
the capacity to be present mentally at his own trial.” 
(Emphasis supplied) 

The statute is not intended to permanently commit the 
criminally insane; the only issue for the Court’s considera¬ 
tion is whether or not an accused might be “restored” to 
competency through temporary commitment, to the extent 
that he could be tried for the offense with which he is 
charged. See Dixon v. Steele, 104 F. Supp. 904 (D. C. Mis¬ 
souri W. D., 1951). 10 The “pre-trial” nature of the inquisi- 


10 The Court in the Steele case, at page 908, observed: “It has now 
been three and one-half years since he was first indicted. It is very 
obvious from the undisputed record that he has been insane at least 
since the time of his first arraignment, with no evidence of improve¬ 
ment * * * If § 4246, Title 18, U.S.C.A., is valid, then an insane 
person charged with a criminal offense can be imprisoned for the rest 
of his life without any trial as to the issue of whether or not he 
committed 9 a offense, but only as to the question of whether or not 

/ 
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tion is to inform the “conscience of the Court, 11 balanced 
of course with equitable due process consideration for the 
accused. But the rights of an accused are also circum¬ 
scribed by statute. 12 

Congress authorized commitment under section 4246 onlv 
in contemplation of an accused’s future ability to stand 
trial; and until that event occurs, the Court properly has the 


he was sane or insane at the time of the hearing. In this case it 
seems clear that there is no dispute as to the fact that it will con¬ 
tinue so long as the man shall live. There is no question about the 
right of the Congress to restrain insane persons in those jurisdictions 
over which it retains complete legislative authority, such as the 
District of Columbia . . . but it is difficult for me to conceive 
of Federal constitutional authority to invade the rights of the states 
in the confinement of its citizens on the ground of insanity. 

11 In the case of Commonwealth v. Iacobino, 319 Pa. 65,178 A. 823 
(1935), cited in United States ex rel Smith v. Baldi, 344 U.S. 561, 
567, 73 S. Ct. 391, 96 L. Ed. 1367 (1953) the state Court observed: 
“In Nobles v. Georgia , 168 U.S. 389, 18 S. Ct. 87, 42 L. Ed. 515, 
it was held unnecessary, in order to constitute due process of law, 
to have a suggestion of insanity made after conviction tried by a 
jury in a judicial proceeding surrounded by all the safeguards and 
requirements of a common-law jury trial; the manner of determining 
such questions may be provided by legislative regulation or by the 
common-law power of the Court ... In other jurisdictions, it 
has been held that where an inquiry is made into the sanity of a 
defendant, either during or after trial, by commission or otherwise, 
the purpose of which is solely to inform the conscience of the Court, 
the accused does not have as a matter of right the privilege of being 
confronted with the alienists or other witnesses, or of cross-examining 
them . . . Such an inquiry is directed to the conscience of the 
Court , and the Court, both under the applicable statutes and under 
the common law, has a wide latitude in order to inform itself fully 
as to prisoner’s condition.” (Emphasis supplied.) 

12 The hearing granted pursuant to Section 4244 does not include 
the privilege of “designating a psychiatrist”, in addition to the one 
“designated by the Court”; or permit the accused to “cross-examine” 
the psychiatrists or witness produced at the hearing, as allowed a 
“prisoner” about to be released on expiration of sentence, under 
Section 4247. The Legislative history, “committee Amendments,” 
2 U.S. Code Congressional Service 1929, 1930 (1949) House Report 
No. 1309, August 24, 1949, to accompany S. 936. states: “The pur¬ 
pose of the amendments to section 4247 is to insure a hearing to the 
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power to so commit. A prisoner who suffered “sentence” 
and is about to be released to freedom, has an obvious cause 
for distress upon probable continued confinement for rea¬ 
sons of incompetency; 13 but an “accused,” innocent in legal 
presumption, likewise is distressed at confinement before 
actual trial. Freedom, in each instance, is a matter ju¬ 
diciously safeguarded. 

In the case of Higgins v. McGrath, 98 F. Supp. 670, 675 
(D.C. Missouri, W.D., 1951) the Court stated with respect 
to a petition in habeas corpus by an accused committed be¬ 
fore trial: 

The sole object of such inquiry before this Court is 
to determine whether or not accused has probably 
recovered his sanity so that he may now possibly stand 
trial for charges pending against him. It must be 
remembered that those committed under said statutes 
[18 U.S.C., § 4244 , 4246 ] are not convicted of any of¬ 
fense, that they are entitled to be discharged from cus¬ 
tody, and admitted bail, upon restoration of their sanity 
. . . (Emphasis Supplied) 

Presumably, therefore, the interest of appellant is to be 
able to stand trial; and the finding of the court of “present” 
inability to understand the nature of the criminal proceed¬ 
ings and to defend therein, does not presume to be a final 


prisoner before his liberty is further restrained, and to make clear 
that he has a right to be examined by a qualified psychiatrist of his 
own choice. The amendments make it mandatory upon the Court to 
provide for such examination rather than leave it in the discretion 
of the Court. They also provide for the calling of additional wit¬ 
nesses for the prisoner in the discretion of the Court. No such pro¬ 
vision was in the bill as passed by the other body. These amend¬ 
ments are deemed essential for the protection of the prisoner.” 

13 See § 4248 with respect to right of a prisoner to file a “writ of 
habeas corpus” to determine eligibility for release. Also, compare 
the fact that the Court may order the “accused” committed even 
though on bail, with or without his consent for purposes of a psy¬ 
chiatric examination, § 4244. 


and conclusive determination of appellant’s insanity and 
a permanent commitment therefor. 14 

The sovereign in its lawful custody of a felon may post¬ 
pone trial for only a reasonable period pending competency 
to stand trial. The Court in the Higgins case, supra, at 
page 674, stated on this aspect of confinement: 

Sections 4244 and 4246, supra, under which the in¬ 
stant judgment and commitment was entered, insofar 
as they prescribe procedure for determining the in¬ 
sanity of persons accused of a federal offense, and au¬ 
thorizing their incarceration if found insane, for a 
reasonable period of time , until they are restored to 
sanitv, cannot be of even doubtful constitutionalitv. 
Said sections are merely enactments by Congress, into 
the federal criminal code, of the rule to be found at 
common law, and in many state statutes, relating to 
recognized criminal procedure. It is a principle deeply 
rooted in the common law, and in federal and state 
criminal jurisprudence, that if a person be so insane 
at the time he is brought to trial for the commission 
of a crime, lie may be confined by the sovereign having 
jurisdiction of the crime , after his arrest therefor, 
until his sanity is restored so as to permit him to stand 
trial thereon. 4 Blackstone Comm. 395; 44 C.J.S., 
Insane Persons, §130, p. 285, etc; Youtsey v. United 
States 6 Cir., 97 F. 937; United States v. Harriman, 
D.C. 4 F. Supp. 186. The right of a sovereign to pro¬ 
ceed against an insane person charged with the com¬ 
mission of a felony is incidental to the power to defend 
crimes and prescribe procedure under a criminal code. 
Cf. Ex. parte McWilliams, 254 Mo. 512, 164 S.W. 221. 
So far as that power is resident in the Federal Govern¬ 
ment , it can be traced to Art. 1 , Sec. 8, Ch. 18, of the 
Constitution of the United States, relating to incidental 
penvers. Cf. United States v. Fox, 95 U. S. 670, 24 L. 
Ed. 538; United States v. Lawrence, 26 Fed. Cas., P. 


14 In the Higgins case, supra . at page 673, the Court stated ‘‘The 
question raised by petitioner assumes that the aforesaid judgment 
and commitment is a final and conclusive determination of the 
insanity of petitioner, not only at the time his sanity was placed in 
issue before the District Court in California, but also as of the time 
of the commission of the offense with which he is charged. Such is 
not the legal effect thereof.” 
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887, No. 15,577; United States v. Chisolm, 5 Cir. 149 F. 
284. We need not pursue that matter further. Suffice 
it to say that an insane person who is charged with a 
federal offense and has been arrested therefor, is for 
purposes of trial and judgment thereon within the law¬ 
ful custody and control of the Federal Government. 
If the requisites of due process are thereafter satisfied, 
the Federal Government has the right and power to 
determine the issue of the mental capacity of such an 
accused, not only to stand trial, but also the question 
of his competency to commit the offense with which he 
is charged. (Emphasis supplied) 

3. Medical certificate of restoration of sanity 

Dr. Samuel A. Silk, Acting Superintendent of Saint Eliza¬ 
beths Hospital, on February 12, 1953, certified to the Clerk 
of the Criminal Division, United States District Court, that 
appellant was “restored to his reason and was of sound 
mind”; and appellant was released from confinement, on 
February 22, 1953. (R. 170) 

Accordingly, Congress so invested in the Superintendent 
of Saint Elizabeths Hospital the authority to determine 
restoration of sanity, pursuant to Title 24, Section 211(b), 
U.S.C., as follows: 15 

When any person confined in Saint Elizabeths Hos¬ 
pital charged 'with crime and subject to be tried there¬ 
for, or convicted of crime and undergoing sentence 
therefor, shall be restored to sanity, the superintendent 
of the hospital shall give notice thereof to the Judge 
of the Criminal Court, and deliver him to the Court in 
obedience to the proper precept. 

This same authority exists in the District of Columbia 
Code, Title 24, Section 301; 16 and this Court in the case of 
Haislip v. United States, 76 U.S. App. D.C. 91, 92-93, 129 


15 Act of July 1,1916, C. 209, § 1, 39 Stat. 309. 

10 D.C. Code, 1940 §§24-303; D.C. Code, 1951 §§24-303, pro¬ 
vides: “When any person confined in a hospital for the insane, 
charged with crime and subject to be tried therefor, shall be restored 
the superintendent of the hospital shall give notice therof to the 
justice holding the criminal court and deliver him to the court 
according to its proper precept. (Mar. 3, 1901, 31 Stat. 1340, Ch. 
854, 3929.) 


F. 2d 53 (1942), decided the question here under litigation, 17 
as follows: 

[ 0]n this appeal the only contention is that, in view 
of his previous commitment as an insane person, it 
icas necessary formally to adjudicate him sane before 
he was put on trial. 

Appellant insists that this statute [Title 16, § 20 D.C. 
Code 1929, Civil Restoration] imposed on the Court a 
duty to determine judicially whether or not the cer¬ 
tificate of the superintendent of the hospital correctly 
ascertained and fixed appellant’s mental condition. 

But we think the quoted section does not apply here. 
It is part of a general statute relating to the method 
of inquisition in the case of persons believed to be of 
unsound mind, the appointment of committees or trus¬ 
tees for their estates, and the payment for their hos¬ 
pitalization. This section provides a necessary method 
whereby any person discharged from a hospital for the 
insane as cured may reestablish his legal status and 
recover his property or estate. 

The procedure which governs in the case of a person 
charged with a criminal offense, as was appellant in 
the instant case, is contained in another and different 
statute. 


• •••••• 

The lunacy inquiry of July 26,1939, was for the pur¬ 
pose of determining whether the defendant was then 
capable of understanding the nature and objects of the 
proceedings so as properly to conduct his defense. 
The verdict of insanity spoke as of that date and was 
a legal determination' that appellant was not then men¬ 
tally qualified to stand trial. When, thereafter, he teas 
restored to sanity, the certificate of the superintendent 
to that effect removed the previous bar. The sole effect 
of these sections is, in a proper case, to suspend the 
criminal proceedings during the period of insanity. 
The jurisdiction of the court continues, and when sanity 
is restored the case may proceed as if the interregnum 


17 Appellant’s brief, Argument I, p. 6. states: “We contend that 
if it takes an order of court to commit a man to an insane asylum, 
it takes an order of court to restore him to sanity ... It follows 
that if an order of restoration, signed by a judge, is necessary in 
civil cases, it is even more necessary in criminal cases, where a man’s 
liberty is involved.” 
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had not occurred. Wagner v. White, 38 App. D.C., 
554, 558. 

In the Wagner case the constitutionality of Section 
303 was assailed on the ground that the determination 
of restoration to sanity was left to the discretion of the 
superintendent. In holding the section valid, we said 
that the provision authorising the superintendent to 
certify to the restoration of sanity is founded on the 
presumption that he will perform that duty honestly 
and faithfully, but that if he failed to do so, the court 
upon motion of the accused or upon its own motion, 
might properly order an inquiry. In the present case 
at no place in the proceedings was there a motion for 
an inquiry into sanity, a request for a formal adjudica¬ 
tion of sanity, or an objection to trial . . . 

Without more, therefore, w T e are of opinion that, upon 
the discharge of an accused from the hospital as cured 
and in the absence of anything shotving the invalidity 
of the certificate of the superintendent, the court is 
required to proceed with the trial on the suspended 
criminal indictment, and no further proceedings on the 
question of sanity are necessary , 18 (Emphasis Sup¬ 
plied) 

Thus, it must be appreciated that at common law an 
inquisition founded upon a commission de kmatico in- 
quirendo, resulting in an adjudication of insanity, is in all 
cases prima facie evidence, or conclusive of insanity, upon 
the ground that such a proceeding is in the nature of one 
in rem to determine the status of the party and therefore 
binding upon the whole world. The result is to appoint 
guardians for the insane person. It differs very materially, 
however, from a proceeding looking toward the custody and 
treatment of a person in the hospital; in the later type of 
proceeding the federal statute contemplates an examina¬ 
tion more or less ex parte, and its object presents an issue 
entirely different from that presented in the case of com¬ 
petency of a party to manage his own affairs. 19 

Sections 4244 and 4246 do not presume to conclusively 
adjudicate insanity, they merely entitle an accused pro- 

18 See Evans v. United States, 83 A2d 876 (D.C. Mun. App., 1951); 
142 A.L.R. 956, 1011. 

15 See A.L.R., Vol. 7, p. 573-574, 588-590; Vol. 68, p. 1316. 
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nounced incompetent to be placed in a hospital for treat¬ 
ment; they do not declare the person committed to be 
incapable of transacting business, or to undertake the care 
and management of his estate. The federal statute affords 
a justification for the restraint of an accused pending trial, 
but is not designed to fix his status in rent. 

Finally, there is a presumption in favor of sanity arising 
from the certificate of Dr. Samuel A. Silk. In the case of 
Brewer v. Hunter, 163 F. 2d 341, 342, 344 (10th Cir., 1947), 
involving a defendant committed to a mental institution on 
a finding by an Oklahoma Court of insanity, and who was 
subsequently paroled from the mental institution; later 
tried in Arizona for an offense of burglary committed after 
parol; the Court decided on the question of continued pre¬ 
sumption of insanity, as follows: 

Relying upon the rule, w T ell known to our jurispru¬ 
dence, that a court is without jurisdiction to try or 
impose sentence upon one who is mentally incapable of 
distinguishing between right and wrong, the petitioner 
says that the judgment of the Oklahoma County Court 
established the factum of his insanity, which is pre¬ 
sumed to continue until he is adjudged sane in a direct 
proceeding for that purpose . . . 

• •••••• 

It has been held in Oklahoma that an order entered in 
the County Court sending one to the state insane asylum 
for treatment is not proof of insanity, and that the 
order so made is not admissible in evidence where one 
is on trial, and the issue of insanity is involved . . . 

In support of his contention that the trial Court was 
bound by the judgment of the Oklahoma County Court, 
adjudging him insane, the petitioner relies upon the 
reasoning in Ashley v. Pescor, supra, [<S Cir., 147 F. 2d, 
where the 8th Circuit ordered the petitioner re¬ 
leased because he was an adjudged insane person at the 
time of trial and sentence, and there was no evidence 
tending to rebut the presumption of continuing insanity 
at the time sentence was imposed. The 8th Circuit 
recognized, however, that a presumption of insanity 
was a rebuttable one, which could be overcome by com¬ 
petent evidence. See also Whitney v. Zerbst, 10 Cit., 
62 F. 2d 970; Frame v. Hudspeth, 10 Cir., 109 F. 2d 356. 
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We think the evidence of his release from the mental 
institution by authorities acquainted with, and respon¬ 
sible for his mental condition, is certainly competent 
and sufficient evidence to overcome the prima facie 
evidence of his mental incapacity at the time of his trial 
and conviction. (Emphasis Supplied.) 20 

Therefore, Congress does not specifically provide under 
Section 4246 or otherwise, any procedure for a formal hear¬ 
ing to determine restoration of sanity to stand trial. Section 
4244, of course, was not exhausted upon the initial inquisi¬ 
tion; it remains available, continuously to the defense, to 
raise the issue of incompetency to stand trial. If the certifi¬ 
cate of the acting superintendent of Saint Elizabeths Hos¬ 
pital was not prima facie sufficient with respect to appellants 
ability to understand the nature of the criminal proceedings 
and assist in his defense therein, the certificate should have 
been challenged by appellant. 

n 

Denial of Constitutional Due Process Can Not Be Predicated 
Upon a Failure of a Defense Move Accorded by Statute. 

In the present case, the record on appeal does not disclose 
a defense motion for an inquiry into the sanity of appellant 
to stand trial; 21 a request for a formal adjudication of 


20 There is also a presumption that the staff of Saint Elizabeths 
Hospital is competent and that their opinion based on observation 
and treatment, is correct”, Overholser v. DeMarcos, 80 U.S. App. 
D.C. 91, 92,149 F. 2d 23 (1945) cert, denied 325 U.S. 889, rehearing 
denied 326 U.S. 805. See, Byrd v. Pescor, 163 F. 2d 775, 778 (8th 
Cit., 1947) cert, denied 333 U.S. 846, for opinion on duty of court to 
determine sanity of one escaped from a mental hospital where 
there is no evidence of “proper discharge” or “restoration”, prior to 
proceeding with trial on the indictment. 

21 Appellant alleges, Argument I, p. 3, that “appellant’s sanity was 

expressly raised” and this refers to the opening statement of defense 
counsel; but this only presents the question of “insanity at the time 
of the crime.” The opening statement was as follows: “At this 
time I want to briefly state to you that our position in this 
matter is this: Number one, there was no force, which was 
one of the essential elements in this matter of rape. * * * 

And, number two, that after we get through our case—we will 
present to you certain witnesses, certain doctors and physicians, and 


22 


restoration to sanity, or an objection to stand trial on the 
certificate of Dr. Samuel A. Silk with respect to appellants’ 
sanity. 

Section 4244 does not preclude invoking its remedial 
procedures for purposes of defensive reconsideration of 
mental incompetency, after the certificate of the superinten¬ 
dent of Saint Elizabeths Hospital declared appellant to be 
sane. The ex parte certificate of the superintendent is prima 
facie valid and in judgment of law, is sufficient to establish 
the fact; and if not rebutted remains sufficient for the pur¬ 
pose. See Neely v. United States, 80 U.S. App. D.C. 187,150 
F. 2d 977, 978 (1945). Although the presumption of in¬ 
sanity, once established, is presumed to continue, Honaker v. 
Cox, 51 F. Supp. 829 (D.C. Missouri W.D., 1943); Frame v. 
Hudspeth, 109 F. 2d 356 (10th Cir., 1940) reversed 309 U.S. 
632, this presumption falls when sanity is restored and evi¬ 
dence thereof exists. Ashley v. Pescor, 147 F. 2d 318 (8th 
Cir., 1945); Cf. McIntosh v. United States, 176 F. 2d 514 
(8th Cir., 1949). 22 

The essential question is whether the consideration of the 
court’s conscience may once again be solicited; or, whether 
appellant is required to mutely submit to trial under mis¬ 
givings of competency despite the certificate of the superin¬ 
tendent? 

It would be a chronological error to assume the statute, 
under section 4244, negates more than a once determina¬ 
tion of competency. 23 


the defendant, himself, to show you that even if this incident did 
occur at the time it did occur without the element of force. Also, 
number two; the defendant was insane at the time and out of his 
mind and did not know what he was doing. * # # At the time 
the incident occurred the defendant was of unsound mind, suffering 
from demantia praecox.” R. 62. 

22 In the case of Smith v. Roach , 56 Wyo. 205, 106 P. 2d 536, 537 
(1940) it was held that the sanity of one committed to the state 
hospital for the insane pending criminal proceedings against him. was 
established at least “prima facie” by his subsequent discharge from 
such hospital “as not insane” and that: “This would have been so 
even before there was any statute which in terms authorized the 
superintendent to discharge patients.” 

23 In the case of People v. Farrell, 31 Cal. 576 (1876), the court 
stated: “(H]e intends to claim that it was error for the court to 
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Appellant has a right to a determination of the sufficiency 
of the certificate of the superintendent if he has any doubt of 
his mental competency to understand the nature of the 
proceedings and to assist in his own defense. Section 4244 
may be invoked anytime after arrest and before imposition 
of sentence; its function is always to avoid trial and impris¬ 
onment for crime of a person of mental incompetency, Perry 
v. United States,. 90 U.S. App. D.C. 186, 195 F. 2d 37, 39 
(1951). 

The statute does not create the rigid procedure of a formal 
hearing to return an accused to trial after being medically 
certified as sane or otherwise competent to stand trial; and 
it cannot be asserted a denial of “due process” to legisla¬ 
tively exempt the courts from such a formal procedure. 24 
Due process of law does not necessarily mean a judicial 
proceeding—the proceeding may be adapted to the nature 
of the case—but it does necessitate an “opportunity” for 
a hearing and a defense, Barry v. TIall, 68 App. D.C. 350, 
98 F. 2d 222, 225 (1938). That opportunity continues to 
exist for the defense until imposition of sentence under sec¬ 
tion 4244; and it is rather anomalous to assert the court 
neglected to hold another judicial hearing sua sponte, when 

proceed to the trial of the case without having first instituted some 
sort of judicial inquiry/ into the present sanity of the defendant, 
which would have resulted in a formal reversal or vacation of the 
previous judgment of the Court that, he was insane; or in other words, 
that the verdict and judgment of the previous term to the effect that 
the defendant was then insane operated as a bar to any further 
proceedings until formally vacated upon a further proceeding of 
some sort confined to the consideration of the same question. If such 
was the law, the proper time to make the question was before the 
trial was commenced. 

* * * When a defendant once found insane is called for trial a 
second time, if there is any doubt as to his sanity, and the people 
demand a trial, the Court proceeds, as at first, and tries the question 
of sanity anew, and so on to the end, as often as occasion may 
require.” (Emphasis supplied.) 

24 In the case of Wright v. State, 140 Tex. Crim. Rep. 193, 143 
S.W. 2d 949 (1940), the “state statute” specifically provided a 
restoration hearing on sanity: “Upon receipt of such notice (super- 
intendant’s certificate) the Judge shall require the sheriff to bring 
the defendant from the hospital and place him in the proper custody 
until the hearing may be had before a jury in such Court to deter¬ 
mine defendants’ sanity-” 
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appellant chose to ignore his own cause, if any cause existed 
for reconsideration of competency. 

In an analogous situation the Supreme Court in the case 
of United States ex rel. Smith v. Baldi, 344 U.S. 561,566, 567, 
73 S. Ct. 391, 96 L. Ed. 1367 (1953), stated, inter alia: 

“Petitioner had been committed to an institution for 
mental patients in New York three years prior to the 
commission of the crime with which he is charged. At 
the New York institution his disease was diagnosed as 
dementia praecox. After four months he was discharged 
as recovered. Later, he voluntarily committed himself 
to the Philadelphia General Hospital for fear that he 
might harm someone. Ten days later he was released 
because there was no evidence [of his] having any 
psychosis. These facts were presented to the trial court 
prior to sentencing on February 4, 1949. 

[He contends] that Pennsylvania denied him due 
process by convicting him of murder on his plea of 
guilty without an adjudication or evidence as to his 
sanitv * * * 

• * • • • 

As pointed out above, the Pennsylvania Supreme 
Court emphasized that even after changing his plea to 
“guiltv” on the advice of counsel familiar with this 
case, there ivas still adequate opportunity to withdraw 
the second plea and substitute a plea of u not guilty 
because of insanity” had petitioner’s counsel enter¬ 
tained any doubt of his clients mental competency/. 
* * * A claim of denial of due process cam, hardly be 
predicated upon the failure of a defense move” (Em¬ 
phasis supplied.) 

The Supreme Court, in the case of Simon v. Craft , 182 
U.S. 427, 436, 21 S. Ct. 836, 45 L. Ed. 1165 (1900), stated, 
inter alia: 

The essential elements of due process of law are notice 
and opportunity to defend. In determining whether 
such rights were denied we are governed by the sub¬ 
stance of things and not by mere form. 25 

A federal court considered this same “due process” 
question under a state incompetencv statute, in the case of 

25 See, Anderson National Bank v. Luckett, 321 U.S. 233. 64 S. Ct. 
599, 88 L. Ed. 692 (1943); Pearson v. Walling , 138 F. 2d 655 (8th 
Cir., 1943) cert, denied 321 U.S. 775. 
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United States v. Ragen, 149 F. 2d 948, 950-951 (7th Cir., 
1945), cert, denied 326 U. S. 791, and the court decided: 

The facts here are that petitioner, charged with com¬ 
mitting an offense under the Illinois law, was found by 
a jury duly impanelled for the purpose, to have become 
insane after the alleged commission of the crime and 
was therefore committed to a state hospital to remain 
until he regained his sanity; there after a medical offi¬ 
cer, presumably pursuant to his official duties, found' 
that he had regained his sanity and recommended that 
he be returned for trial and again we presume, pursuant 
to this recommendation and the duly authorized request 
of the states attorney, he was discharged from the hos¬ 
pital and returned to the sheriff of the county where the 
indictment pended. There he was represented by coun¬ 
sel who raised no question as to the sufficiency of the 
administrative finding of sanity and order of discharge. 
We cannot say that these facts so transgress the re¬ 
quirements of due process as to raise a federal question. 
Nor can we agree with the District Court that the Illi¬ 
nois statute quoted requires a jury trial for restoration 
to sanity. As we read that statute it is silent as to the 
mode of determining that issue —(Cf. Nobles v. Geor¬ 
gia, 168 U.S. 398, 18 S. Ct. 87, 42 L. Ed. 515; Simon v. 
Craft, 182 U.S. 427, 21 S. Ct. 836, 45 L. Ed. 1165)— 1 ” 26 
(Emphasis supplied) 

It is apparent that appellant was perfectly satisfied with 
the impartial administrative finding of sanity by Dr. Samuel 


26 See: People v. Rice, 83 Cal. App. 55, 256 P. 450 (1927); State v. 
Rose, 271 Mo. 17, 195 S.W. 1013 (1917); Davison v. Com., 171 Ky. 
448,188 S.W. 631 (1916); Com. v. Cilione, 293 Pa. 208, 142 A. 216 
(1928); In the case of Com. v. Cilione, supra, it was stated, at p. 
219, inter alia: “It shows also that a prior finding of insanity, with¬ 
out more, is not enough in itself to require that the question of the 
prisoner’s sanity at the time of a subsequent trial be submitted to 
the jury trying the case; # * *. If counsel for defendant wished 
to raise the issue as to defendant’s sanity at the time of trial, he 
should have petitioned the court for a preliminary inquiry—but 
neither course was pursued, and, under those circumstances, his 
exceptions to the action of the court below in proceeding with the 
trial of the case and admitting the evidence offered by the common¬ 
wealth will not avail him.” (Emphasis supplied.) In the case of 
State v. Pritchett, 106 N.C. 667, 674, 11 S.E. 357 (1890), the court 
stated, “nor is it necessary, where manifestly the party is restored 
to sanity, to make formal inquiry as to his mental condition-” 
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A. Silk at the time of trial; 27 and it is equally apparent that 
any evidence of appellant’s incompetency to properly assist 
the defense thereafter would have been obvious to defense 
counsel. 

Appellant did not by the record on appeal give indication 
of inability to comprehend his presence in court and the 
nature of the questions asked during cross-examination; 
rather, he presents a soundness of mind to recall past dates 
and events with accuracy. 28 Regardless, appellant pos¬ 
sessed the right to seek a redetermination of sanity under 
section 4244 if he thought it necessary, and can not be heard 
to claim a denial of due process on a failure to assert his 
own remedy. Cf. Phyle v. Duffy , 334 U. S. 431, 433-440, 92 
L. Ed. 1494, 68 S. Ct. 1131 (1948). 29 

CONCLUSION 

For the reasons assigned therefor, it is respectfully sub¬ 
mitted that the judgment of the lower court should be 
affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis A. Carroll, 

Gerard J. 0 ’Brien, Jr., 
Assistant United States Attorneys. 


27 See, McCarty v. O’Brien , 188 F. 2d 151 (1st Cir., 1951) for an 
informative analysis of incompetency statutes in the light of achiev¬ 
ing objective and impartial psychiatric reports. 

28 R. 63-80. 

29 Appellant states, Argument I, p. 3, that “we find the unusual 
circumstance in this case that, pending this appeal, appellant was 
not kept in a jail or penitentiary in this circuit, but was shipped to 
the Federal penitentiary at Springfield, Missouri, a psychiatric insti¬ 
tution, where he is presently confined.” 

On the contrary, a failure to elect not to serve sentence pending 
appeal, Rule 38 (a) (2), Fed. R. Crim. P., 18 U.S.C., authorizes the 
Attorney General, under sections 4082 and 4083,18 U.S.C., to trans¬ 
fer appellant to any institution outside the District of Columbia. 
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PETITION FOR REHEARING EN BANC 


Comes now the appellee by its attorney, the United States 
Attorney, and moves this Court to permit a rehearing be¬ 
fore the Court en banc. 

In support whereof, the following is submitted: 

The power to order rehearings en banc is vested in this 
Court under 28 U.S.C. 46(c). This discretionary power is 
most appropriately exercised where, as here, a case in¬ 
volves a question of extraordinary public importance. 
Western Pac. R. Corp. v. Western Pac . R. Co., 345 U.S. 247 
(1954); Stephens, Address, 20 D.C.B.A.J. 103, 107 (1953). 
The instant decision, announcing a judicial construction of 
Section 4244, Title 18, U.S. Code, when read in conjunction 
with Contee v. United States, No. 11,806-7-8, and Wear v. 
United States, No. 11,761, which interpret the same 
statute, represents a serious departure from previous pro¬ 
cedural standards prevailing throughout the Federal juris¬ 
diction and gravely affects the administration of criminal 
justice. Therefore, for these reasons and for the reasons 
developed in the attached motion to consolidate for rehear- 


ing en banc the three cases referred to above, it is respect¬ 
fully submitted that a rehearing en banc is warranted. 

s/ Leo A. Roves 
Leo A. Rover 
United States Attorney 

s/ Lewis Carroll. 

Lewis Carroll 
Assistant United States 
Attorney 

s/ Harold H. Greene 
Harold H. Greene 
Assistant United States 
Attorney 

s/ Gerard J. 0 ’Brien 
Gerard J. 0 ’Brien 
Assistant United States 
Attorney 

Certificate of Good Faith 

It is hereby certified that the instant petition is presented 
in good faith and not for delay. 

s/ Gerard J. O’Brien 
Gerard J. 0 ’Brien 
Assistant United States 
Attorney 

Certificate of Service 

I hereby certify that a copy of the foregoing Petition 
for Rehearing En Banc, has been mailed to attorney for ap¬ 
pellant, Godfrey L. Munter^JEsq., 844 Shoreham Building, 
Washington, D. C. this .. day of September, 1954. 

s/ Gerard J. O’Brien 
Gerard J. O’Brien 
Assistant United States 
Attorney 
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